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TAX: COMMERCIAL PROPERTY

Capital allowances offer a 
valuable form of tax relief 
for all owners of commercial 
property. The allowances are 

for the cost of ‘plant and machinery’, 
including property fixtures such as 
heating, water and electrical systems, 
lifts, sanitaryware, carpets and much 
more. As a rule of thumb, the tax savings 
are typically worth between 5 per cent 
and 10 per cent of the cost of a property.

To avoid missing out permanently on 
the valuable tax breaks, particular care 
is needed whenever such property is 
acquired, disposed of or developed. For 
the private client practitioner, this might 
include, for example, the sale of property 
from an estate (where there is a real risk 
of an unexpected big tax hit), or acting 
for an individual who inherits a property 
(where there are major tax planning 
opportunities). The allowances are also 
of interest for nearly all family businesses, 
especially for those with a freehold or long 
leasehold interest in the business premises. 

The Finance Act 2012 (FA 2012) 
introduced important changes to the 
capital allowances rules. The starting 
date for the new rules was staggered, but 
they have been fully effective for property 
transactions since April 2014. The tax 
impact can be substantial, whether for 
the owner of a care home who is selling 
up after 30 years, or for the private 
investor seeking to grow a portfolio of 
commercial properties. The rules do not 
directly affect those trading in property, 
and (with certain exceptions) they have 
no relevance for residential property.

 In practice, it can be unclear who is 
taking overall responsibility for ensuring 
that the capital allowances angles are 
properly addressed. The commercial 
property solicitor will raise and respond 
to the Commercial Property Standard 
Enquiries (CPSEs), but someone needs 
to formulate the responses given, and 
then evaluate them for the other side. 
Paragraph 32.10 of the CPSEs refers to 
the ‘capital allowances adviser’. The 
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private client solicitor may not get involved with the technical details, but 
needs to ensure that the client is receiving proper advice from someone. 
Understanding certain key principles will help to avoid many potential 
pitfalls.

NEW STATUTORY REQUIREMENTS
The FA 2012 introduced two key ‘requirements’, in new sections 187A 
and 187B, which were inserted into the Capital Allowances Act 2001 
(CAA 2001). First, there is the ‘fixed-value requirement’. In virtually all 
cases, this means simply that the two parties must put in place a fixtures 
election under section 198 (or, if a lease is being granted, section 199) 
of the CAA 2001. The concept of the fixtures election is not new, but it 
has now become the default mechanism by which entitlement to capital 
allowances is resolved. Within certain parameters, the parties can agree 
the transfer value for the fixtures. If the election is valid, that value will 
then be binding on both parties and on HM Revenue & Customs (HMRC), 
even if it bears no resemblance to the real market value of the fixtures in 
question. Once made, the election is irrevocable, so it needs to be right 
first time.

 Completing a valid election is vital for both vendor and purchaser. 
Without such an election (and assuming the parties do not go to a tax 
tribunal to resolve the matter), both parties are exposed to a high tax risk. 
The vendor is likely to incur a substantial balancing charge, reversing the 
benefit of previous claims made for fixtures in the property. The purchaser 
will be denied the very valuable tax relief that is potentially available 
under the capital allowances regime. It is quite possible for both parties to 
lose out in this way, so that the valuable relief is surrendered permanently 
to the exchequer.

The ‘pooling requirement’ is that vendors must have added the value 
of all fixtures to their tax computations by the time the property is sold (or 
in the computations for the period that includes the date of sale). The risk 
here is one of lost opportunity: if the requirement is not met, the value of 
the allowances is lost permanently to all parties.

These underlying principles are not complex in themselves, but there is 
plenty that can go wrong in practice. We now look at some of the danger 
areas and explain how many of these can be fairly easily avoided.

THE VALID ELECTION
As already mentioned, both parties will lose out if no valid fixtures 
election is put in place. The requirements for a valid election are given at 
sections 198-201 of the CAA 2001. Elections can only relate to fixtures, 
which have a specific definition for capital allowances purposes: ‘plant or 
machinery that is so installed or otherwise fixed in or to a building or other 
description of land as to become, in law, part of that building or other 
land’ (section 173 of the CAA 2001). A common error is where an election 
purports to include items of plant or machinery that are  
not fixtures.

One of the statutory requirements is that the notice of election 
must specify ‘the amount fixed by the election’ and must include 
‘information sufficient to identify the plant or machinery’. If the 

Tax changes applying since April 2014 have created new opportunities and pitfalls for 
those buying and selling commercial property. Ray Chidell and Jake Iles explain
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election gives a figure 
of, say, £10,000 
and if it includes a 
schedule of plant and 
machinery that clearly 
encompasses not just 
fixtures but also tables 
and chairs, for example, 
then no amount has been 
specified for fixtures as such. In 
these circumstances, it is easy for HMRC 
(or even, exceptionally, one of the parties) to demonstrate that the 
election is invalid.

So, a first easy win is to ensure that any draft fixtures election relates 
only to fixtures. It is also important to check that separate figures are 
given for so-called ‘integral features’ (including general electrics, hot and 
cold water systems, heating and ventilation) and for all the other fixtures 
in the property. HMRC insists on that split, and the election is arguably 
invalid without it.

THE POOLING REQUIREMENT
Paragraph 32.2 of the CPSEs asks if the vendor has ‘claimed capital 
allowances on plant or machinery fixtures or allocated any expenditure 
on such fixtures to a capital allowances pool’. The next question then asks 
for the vendor’s cooperation ‘if you have not pooled any expenditure on 
plant or machinery fixtures’. The use of the word ‘any’ in each of these 
questions is problematic.

 It is common in practice for a vendor to have spotted some of the 
qualifying expenditure for capital allowances purposes, but to have 
missed other items. Suppose, for example, that the vendor has claimed 
for the lift, but not for the air conditioning. The vendor here will answer 
‘yes’ to the question ‘Have you allocated any expenditure to a capital 
allowances pool?’ (emphasis added), and then answer the supplementary 
enquiries only in relation to the lift. So there is a real danger that the 
expenditure on the air conditioning will not be pooled, in which case the 
related tax relief will be permanently lost. Advisers must ensure that the 
implications of this sort of wording are properly understood.

SKEWED ELECTIONS
In each of the two examples above, the potential winner is the Treasury. 
In other cases, however, it will be important for the professional advisers 
for one party to the transaction to ensure that the other party is not 
getting away with an unfair advantage.

We came across an example of this recently, where an accountant 
acting for the buyer of a pub asked us to check the capital allowances 
aspects of the agreement. In broad terms, the pub was being sold for 
£900,000. The vendor was proposing a zero allocation to moveable plant 
and machinery, and fixtures elections with figures of just £1 each for 
integral features and for other fixtures.

The allocation of zero to moveable plant could be challenged by HMRC. 
Leaving that aside, the arrangement is broadly fine if it is what the 
parties intend, but the result is to give the entire tax benefit of the capital 
allowances (apart from £2) to the vendor. The purchaser may, of course, 
decide that the loss of tax relief is a price worth paying to secure the deal, 
but the potential tax cost could exceed £50,000 (assuming a 20 per cent 
tax rate with perhaps £250,000 or £300,000 of capital allowances). So 
the buyer needs to understand the tax cost, and perhaps be represented 
in a negotiation with the vendor, before signing the contract.

Once more, this is not a difficult issue to spot. It is in the interests of 
both parties to have a valid fixtures election in place, but as a rule of 
thumb, the vendor will be looking for the lowest possible values to go into 
the election, whereas the purchaser will want the figures to be  
much higher.

IMPROBABLE 
RESPONSES
A final point to 
watch out for is 
responses to the 
CPSEs that do not 

appear to make 
sense. In another real 

case with which Ray has 
recently been involved, the 

vendor simply replied to the effect that 
no allowances were available for the 
purchaser. A reply of this nature should 
never simply be taken at face value, 
unless there are known special factors at 
play.

The reality nowadays is that vendors 
must meet the pooling requirement, 
by adding the value of the fixtures to 
their tax computations, and the two 
parties must then meet the fixed value 
requirement by signing a fixtures election. 
There are rare circumstances in which 
there are no potential allowances to 
be claimed: if the vendor acquired the 
property since April 2008, signed a 
fixtures election on acquisition for just 
£1 or £2, and spent no money on capital 
improvements, then there may be no 
entitlement for either party. However, a 
bland answer that ‘no allowances are due’ 
is more likely to mean that the person 
completing the replies does not fully 
understand how the capital allowances 
rules have operated since April 2014.

PROFESSIONAL ADVICE
As with any professional engagement, it 
is essential that proper terms should be 
agreed so that everybody knows who is 
taking responsibility for what. When Ray 
has addressed firms of solicitors on the 
topic, the response has often been along 
the lines that ‘our engagement letters 
specifically exclude tax work’.

At one level, that may be an 
appropriate comment. But many 
accountants are on much less familiar 
territory when dealing with capital 
allowances in the context of purchases 
and sales of property. Clients relying on 
their accountant and their solicitor to 
steer them through a business property 
transaction will naturally assume that, 
between them, they will be mitigating 
the tax liabilities as best they can. As the 
cost of getting it wrong can easily run 
into tens of thousands of pounds, it is 
good practice for solicitors at least to be 
looking for the warning signs.
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