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AT YOUR DISPOSAL
Capital allowances rules have changed, and those 

buying or selling commercial property have much to 
lose if they get it wrong. Jake Iles explains how to 

make the most of the reliefs still available

CAPITAL ALLOWANCES
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CAPITAL ALLOWANCES

G
overnment pressure to collect 
taxes since 2008 has 
significantly impacted capital 

allowance legislation. That has 
encompassed both integral features 
and writedown allowances. More 
recently, following broadsheet 
headlines, the Finance Act 2012 (FA12) 
introduced requirements to ensure 
sellers and purchasers only obtain the 
relief they are legitimately entitled to.

 The changes that were introduced 
are designed to tackle what has been 
perceived as widespread tax avoidance 
around acquisition and disposal of 
property, with a particular focus on 
buyers and sellers apportioning 
different amounts to fixtures and 
fittings, which has resulted in 
allowances being claimed by both  
the buyer and seller on the same 
expenditure, and within an 
undetermined time frame. In future, 
capital allowances as valuable tax 
relief, while still available, will be 
harder to come by; without specialist 
advice the allowances will be lost for 
good. Importantly, those owners who 
continue to hold a building and have 
not claimed can still do so – one element 
of the rules that remains intact.

In essence, the opportunity to claim 
has not changed but the flexibility of 
when and what to claim has. Rhetoric 
about FA12 has caused a considerable 
amount of confusion across both the 
legal and financial sectors, especially 
as the transitional grace period ended 
on 31 March this year. And while the 
true tax picture is determined by legal 
documentation of purchase 
agreement, replies to CPSE.1, joint 
election and a properly recorded 
schedule of plant and machinery/
integral features, the important tax 
detail lies with the accountant as the 
trusted adviser.

Consequently, investors will be 
turning to their accountants for 
support and guidance to ensure that 
their tax relief is properly considered 
in order for liabilities to be reduced, 
rebates claimed for and losses avoided. 
Without in-depth and specialist 
knowledge though, the opportunities 
for savings may continue to be 

changed to specifically ask whom the 
capital allowances adviser is and 
contact details must be provided; this 
could be an accountant. Finance 
executives – often the last to be 
involved in a purchase or sale – should, 
as a duty of care, also be advising their 
clients, particularly following the 
changes to FA12 and subsequent 
alterations in April. Essentially, finance 
executives hold many, but not all, of 
the financial facts that commercial 
investors simply may not be familiar 
with. Working more cohesively with 
solicitors in future, they can ensure 
their clients are properly entitled to 
claim. So, utilising specialist advice to 
determine the full property history and 
valuing plant and machinery is a must.

The changes first introduced in April 
2012 have impacted on the disposal 
requirements of a seller and the tax 
position of a buyer, meaning both legal 
and financial advisers have a more 
integral and critical role to play in 
future proceedings. The pre-contract 
stage is more important than before to 
protect tax positions, and incorrect or 
inaccurate sales documentation may 
damage or prevent an otherwise 
legitimate claim for both parties. So, 
the proper interaction of legal 

Essentially, 
accountants hold 
many, but not all, of 
the financial facts 
that commercial 
investors simply may 
not be familiar with

Buyers must be 
better advised than 
before to ensure 
that they can claim 
in future. Sellers will 
have to collate the 
detail required by 
the buyer. Sounds 
simple! However, one 
size does not fit all

misunderstood or undervalued, 
meaning many commercial property 
owners risk losing their entitlement to 
claim tax relief now and in the future. 
In such cases, they will be looking to 
their advisory team as to why.

 An external tax specialist can  
work alongside finance executives 
throughout the process of buying or 
disposing of commercial property, not 
only to share insights into the finer 
workings of the recently-introduced 
and equally important existing 
legislation, but to also ensure that  
tax relief is properly protected  
through analysis of transaction 
documentation, and maximised 
through a diligent claim process.

While the legal profession holds the 
key to transactions, they are 
dependent upon replies to pre-
contract enquiries (CPSE.1 v3.3 is the 
latest). Those enquiries have also 

(transaction documentation), fiscal 
(FA, tax acts, accounts) and surveying 
(valuation) elements are the only way 
to determine the full entitlement to 
use, pass or negotiate the allowances  
in a transaction.

ONE SIZE DOESN’T FIT ALL
The new FA12 rules became effective 
for Corporation Tax and Income Tax 
on 1 and 6 April respectively, 
introducing fixed value and pooling 
requirements. The fixed value 
requirement requires sellers and 
buyers of second-hand buildings to 
agree the disposal value of a property’s 
plant and machinery allowances within 
two years of the purchase date. The 
pooling requirement however, applies 
to transactions after April 2014 where 
the seller must ‘pool’ fixtures before 
the property is sold for the purchaser 
to have the entitlement to claim. If the 
seller could have claimed but didn’t, 
then the buyer must have the seller 
claim allowances first before passing 
the value on. When a seller has claimed, 
then the buyer must enter into a s198 
Joint Election or submit a claim to the 
Tax Tribunal for agreement. Failing to 
meet any of these requirement means 
the buyer will never be able to claim 

allowances for the fixture and neither 
will any other future buyer. 

Buyers must be better advised than 
before to ensure that they can claim in 
future. Sellers will have to collate the 
detail required by the buyer. Sounds 
simple! However, one size does not fit 
all, and the outcomes will be 
determined by the specific tax and 
ownership history that requires proper 
diligence to prevent unnecessary tax 
bills and a reduction in future property 
values. Accountants must advise their 
client during the property deal; 
afterwards will be too late.

Recent reports highlighted a property 
investor who was selling a property 
and had commissioned a solicitor to 
handle the paperwork. During the process, 
the CPSE form was misunderstood (as 
is often the case) and subsequently 
some answers from the seller to the 
buyer were mishandled.  As a result of 
this mishandling, the seller’s position 
was compromised and they had to 
capitulate on certain elements or risk 
losing the deal altogether. They 
completed the deal and then took action 
against the solicitor for professional 
negligence and to recover the loss. 

The conclusion involved an out of 
court settlement by the solicitors who 
were not prepared to go to court. The 
overall cost was more than £25,000. 
We believe that failing to address the 
new requirements may result in 
disputes and complaints, and 
potentially claims like this. My 
experience is that many conveyancers 

are not au fait with the rules – with 
some even thinking this is the 
responsibility of a tax solicitor, not a 
commercial property solicitor – and so 
simply use ready-drafted online clauses 
for joint elections. This, of course, is 
not the answer. Furthermore, the Law 
Society is also taking the risk to the 
legal profession, releasing a note on  
18 March 2014, to remind law firms of 
their duty of care and responsibilities 
under the new regime. Who, then, can 
properly provide advice for tax, and 
who is responsible?

COVERING ALL BASES
To combat HMRC concerns over 
apportioning different amounts to 
fixtures, resulting in allowances being 
claimed by both the buyer and the 
seller on the same expenditure, 
proper due diligence has to be 
carried out to establish a full, limited 
or restricted basis by which to do so. 
We maintain that claims should be 
maximised, but only after 
establishing the capital allowances 
history. On any acquisition or 
disposal there are a number of 
technical, legal and financial issues 
that can affect entitlement and the 
level of capital allowances being 
obtained or retained. To apply 
anti-avoidance rules to plant and 
machinery fixtures it has always been 
essential that proper due diligence is 
carried out and we know this had 
broadly gone unchecked and 
uncontrolled by HMRC, which in 
large part led to the changes to FA12. 

The process applies to fixtures 
where the vendor has previously 
claimed capital allowances and it’s 
therefore vital at the pre-contract stage 
to establish the history of the property 
as far back as possible, which is 
complicated but essential. As a result 
of making the correct checks, 
transacting parties are given the 
opportunity to claim by the correct 
analysis of the requisite documentation 
so that the tax position of either party 
can be determined and clarity can be 
provided to the property owners and 
HMRC alike.

Through evidence, measurement 
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and analysis, the valuation and 
justification process is the key to 
determining and then maximising the 
allowances. The precise nature of the 
capital allowances value depends on 
the building and its services. 
Understanding building costs and the 
ability to prepare cost estimates is 
required even if this is analysing a 
number in a fixed asset register 
without any further detail. Correct 
segregation of costs will be required 
to achieve the proper tax treatment 
and underpin the tax relief through 
the breakdown of items that qualify 
as plant and machinery and integral 
features. A survey provides evidence 
of the qualifying assets along with 
overall measurements and amounts. 
The valuation should be based on an 
assessment of what it would cost to 
reconstruct the property, in that 
location on the date of purchase. As 
with most property analyses, the 
usual lack of available detail from 
poor record keeping means surveys 
must be especially detailed to 
underpin fixed value, pooling and 
full claim needs. 

To ensure that legal, fiscal and 
technical elements are properly 
considered, it may be more beneficial 
for FDs to utilise the support of an 
external specialist to ensure the due 
diligence, entitlement and valuation 
is properly underwritten – 
guaranteeing the tax positions of a 
client, whether buyer, seller or an 

individual that is keeping the 
property. This is more important as 
solicitors look to accountants for the 
diligent completion of the new CPSE.1 
(v3.3 section 32). 

A POSITIVE MOVE
The capital allowances rule remains 
possibly the most legitimate piece of 
property tax planning. However, 
scrutiny on claims and providers will 
deepen from here on in, and there 
seems to be some deliberate, and 
legitimate, confusion around the 
outcome of FA12 in capital allowances 
terms. Granted, land and building 
valuation can be complex, but the 
central tenets of how to make a 
historical claim for a second-hand 
property acquisition or historic 
capital expenditure have not 
changed. This is down to simply 
doing the homework, gathering the 
information, carrying out the 
diligence, determining the 
entitlement, undertaking a survey, 
valuing the land, buildings and  
plant and then submitting a 
defendable report.

Entitlement is driven by legal and 
financial diligence and the interaction 
of tax acts and real estate law. The 
extent of the claim is partly 
determined by the survey and 
valuation, which results in tax relief. 
The thing to watch out for in 2014 is 
how the buyer and seller behave 
towards the transaction and each 
other to protect each other’s tax 
position and that of future owners. 

Knowing if there is a claim, 
studying the replies to CPSEs, 
evaluating contract clauses and joint 
elections, and providing sufficient 
information to identify qualifying 
plant will all determine the 
opportunity or restriction to protect 
clients or make a capital allowances 
claim.

Some commentators believe this is 
the remit of only the solicitors. They 
believe that the legal profession is 
solely responsible to get this right, 
and if they get it wrong there will be 
ramifications; those ramifications 
have already started seeing responses 
from the likes of the Law Society.

Despite what appears to be market 
rhetoric to the contrary, the changes 
to FA12 should be seen as a positive 
move to help commercial property 
owners capitalise on their existing 
and new investments. This is 
particularly pertinent now, owing to 
the increase in the Annual Investment 
Allowance to £500,000 for capital 
purchases until January 2015. 

While the changes may seem to 
present more risk to advisers, they 
provide an opportunity for 
businesses to tax-efficiently invest in 
new capital.  

Jake Iles is director of Six Forward, 
an independent commercial 
property tax consultancy. 
sixforward.com

The assessment of 
capital allowances 
can be complex and 
labour intensive, and 
may take senior 
accountants and 
their teams away 
from other activities


